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Introduction

President Barack Obama surprised supporters and critics alike with his ar-
dent support of the shadow wars against terrorism—that is, covert opera-
tions in countries where the United States is not at war. While US troops have 
left Iraq and are (seemingly) on track to leave Afghanistan by the end of 2014, 
Obama has made it clear that US involvement in the shadow wars is not going 
to slow down anytime soon. Although he explained in a May 2013 speech that 
the United States should not define its effort as a “boundless ‘global war on 
terror,’” he went on to describe it as a “series of persistent, targeted efforts 
to dismantle specific networks of violent extremists that threaten America” 
(Obama 2013). One week earlier, a senior Pentagon official testifying before 
the Senate Armed Services Committee gave some indication of the adminis-
tration’s temporally and geographically expansive notion of the continuing 
shadow wars: The fight against terror is going to go on “at least 10 to 20 [more] 
years” in places like Yemen, east Africa, and north Africa (US Senate 2013, 19, 
37). That open-endedness raises critical questions about who is conducting 
the shadow wars, where and how they are conducting them, and whether they 
are subject to adequate oversight and accountability.
 Since its creation in 1947, the Central Intelligence Agency (CIA) has been 
the United States’ designated covert operator. Since 9/11 thrust the United 
States into the “war on terrorism,” however, the conduct of the shadow wars 
has provided some of the clearest evidence of the recent militarization of US 
foreign policy, in terms of both a militarized counterterrorism policy and the 

Chapter 11

The Military, the CIA, and  
America’s Shadow Wars

Jennifer D. Kibbe

This content downloaded from 198.91.37.2 on Sun, 10 Jul 2016 04:24:39 UTC
All use subject to http://about.jstor.org/terms



 the	military,	the	cia,	and	america’s	shadow	wars	 211

increased involvement of military units in enacting that policy. In the decade 
since 9/11, the military’s Special Operations Forces (SOF) underwent an un-
precedented expansion as they competed with the CIA’s paramilitary opera-
tives for the prestige and resources that went with leading the fight against 
the new enemy. Many analysts called attention to the potential for the lack of 
appropriate congressional oversight of SOF, as opposed to CIA, operations far 
from a recognized battlefield. That concern notwithstanding, counterterror-
ism operations continued to evolve in the search for the most effective way of 
combating the unconventional threat posed by terrorism. The newest phase 
of the militarization of covert action has been the emergence of hybrid op-
erations that combine the two groups of operators in a way that purportedly 
maximizes their advantages while minimizing the constraints of each, all the 
while further blurring the boundaries of oversight and accountability.
 This chapter begins by laying out the evolution of the CIA’s and then SOF’s 
roles in the post–9/11 shadow wars. The next section explains the legal distinc-
tions between the two, followed by a discussion of the complexity of the con-
gressional oversight mechanisms and the resulting difficulties in conducting 
effective oversight. Next, the chapter explains the trend toward convergence 
of CIA and SOF operations and the resulting rise of hybrid or joint operations. 
The chapter concludes with an examination of the consequences of the mili-
tarization of counterterrorism policy.

Central Intelligence Agency

Six days after 9/11, President George W. Bush signed a top-secret presidential 
finding granting the CIA broad authority to pursue al-Qaeda suspects around 
the world. That finding laid the basis for the program code-named Greystone 
(Scahill 2013): dozens of highly classified individual programs that allowed 
the CIA to maintain secret prisons abroad, capture al-Qaeda suspects and 
render them to third countries for interrogation, use “enhanced interroga-
tion techniques” that critics have charged amounted to torture, and maintain 
a fleet of aircraft for moving detainees around. The finding also permitted the 
CIA to create paramilitary teams to hunt and kill designated individuals any-
where in the world (Priest 2005), although this part apparently never became 
operational and was ended when CIA Director Leon Panetta pulled the plug in 
the spring of 2009 (Gorman 2009; Kibbe 20121). The finding was also notable 
in that it did not require the CIA to return to the president for permission to 
conduct individual covert actions.
 As the United States prepared to go after al-Qaeda and the Taliban in Af-
ghanistan, the CIA also enacted a familiar strategy: establishing, funding, 
and training its own local proxy militia. It assembled what would become a 
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3,000-strong army, consisting mostly of Afghans, organized into Counterter-
rorism Pursuit Teams (CTPTs). These teams “conducted operations designed 
to kill or capture Taliban insurgents,” and went “into tribal areas to pacify 
and win support” (Woodward 2011, 8). While the CTPTs operated mostly in 
Afghanistan (and thus within a war zone), they reportedly crossed over into 
Pakistan on several occasions (Whitlock and Miller 2010; Kibbe 2012).
 The best-known facet of the CIA’s involvement in offensive operations 
beyond war zones has been its drone missile attacks in Pakistan and Yemen. 
The first drone strike targeted Qaed Salim Sinan al-Harethi, a suspect in the 
2000 bombing of the USS Cole, in Yemen in November 2002. The use of drone 
attacks was originally quite controversial as Washington had condemned Is-
rael’s policy of targeted killing just two months before 9/11. That controversy 
notwithstanding, the United States began using drone attacks in Pakistan as 
a solution to the problem of Taliban and al-Qaeda fighters from Afghanistan 
hiding out in Pakistan’s tribal border regions, where Pakistani forces were 
either unable or unwilling to root them out and where US forces were pro-
hibited from operating on the ground. The drone attacks in Pakistan were 
used originally against specific “high-value” targets (so-called “personality 
strikes”) selected with the help of the Pakistani government in exchange for 
access to Pakistani airspace (Mazzetti 2013a). The targeting rules were sig-
nificantly expanded in mid-2008, however, to include suspected lower-level 
militants whose names were not known (Cloud 2010; Shane, Mazzetti, and 
Worth 2010; Entous, Gorman, and Rosenberg 2011). This expanded authority 
enabled the CIA to conduct “signature strikes,” referring to situations where 
the targets’ intelligence signatures (i.e., evidence gathered from signals inter-
cepts, human sources, and aerial surveillance) exhibit patterns of terrorist 
behavior (Kibbe 2012; Miller 2012).
 The United States made another significant policy change at around the 
same time. Until mid-2008, US policy had been to get Pakistan’s consent for 
strikes, which meant giving advance notice. When the strikes proved less 
effective than expected, officials running the program suspected that the 
Pakistanis were warning al-Qaeda and Taliban targets. Eventually, Bush “had 
enough,” and decided that Pakistani officials would get only “‘concurrent no-
tification’ meaning they learned of a strike as it was underway or, just to be 
sure, a few minutes after” (Woodward 2011).

While these policy and targeting changes led to an increase in drone strikes 
during Bush’s last six months in office, there is no question that Obama in-
creased the pace dramatically. From the Bush administration’s high of 36 
strikes in Pakistan in 2008, the number rose to 54 in 2009, 122 in 2010, 73 in 
2011, and 48 in 2012 (all in Pakistan) (New America Foundation 2013b).2 Of 
course, increasingly sophisticated drone technology and better intelligence 
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on the ground also played a role in the increased frequency of drone strikes, 
not just a different approach in the White House (Miller 2011c). The pace of 
strikes in Pakistan slowed again in 2011 as a result of the rising tension in the 
Washington-Islamabad relationship. Since then, the pace has varied with the 
volatility of the political relationship and, some speculate, slowed overall as a 
result of a lack of high-value targets (Shane 2013).

Meanwhile, the CIA was also given the green light to conduct personal-
ity strikes in Yemen in 2011 (Miller 2011a). In April 2012, Obama expanded 
the CIA’s (and SOF’s) targeting in Yemen, allowing the agency to use a type 
of signature strike, albeit a more limited one than that allowed in Pakistan. 
The new strikes were allowed against people whose identities did not have 
to be known and whose names did not have to be on a previously approved 
“kill list” if there was a clear indication of the presence of an al-Qaeda in the 
Arabian Peninsula (AQAP) leader or of plotting against the United States (En-
tous, Gorman, and Barnes 2012; Miller 2012). The CIA had asked for such ex-
panded targeting authority the previous year but Obama had denied it then, 
leery of being drawn into the growing insurgency against the Yemeni regime. 
But as AQAP took advantage of the chaotic situation in Yemen and expanded 
its control into new territory, Obama changed his mind.

Special Operations Forces

In the preparations for war in Afghanistan in late 2001, the CIA’s opera-
tives proved able to get on the ground and make contact with the rebels of 
the Northern Alliance far more deftly than the military’s Special Operations 
Forces. Secretary of Defense Donald Rumsfeld took that lesson to heart and 
set about building SOF’s capacity and authority, ensuring that the Pentagon 
would never again have to rely on the CIA to accomplish a mission (Kibbe 
2004).
 Special Operations Forces include units that conduct overt or “white” op-
erations and units that conduct “black” (i.e., classified) operations, including 
both covert missions (where the sponsor is unacknowledged) and clandes-
tine missions (i.e., tactical secrecy). White special operations units include 
Army Special Forces (Green Berets), most Ranger units, most of the Navy 
SEALs (Sea, Air, Land), and numerous aviation, civil affairs, and psychological 
operations units. These white special operators are largely involved in train-
ing selected foreign forces in counterterror, counterinsurgency, and counter-
narcotics tactics, helping with various civil affairs projects, and disseminating 
information to foreign audiences through the mass media (Kibbe 2007).

The black operators fall under the Pentagon’s Joint Special Operations 
Command (JSOC), which incorporates the elite units of each service’s special 
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operations forces, including the Combat Applications Group (CAG), more 
widely known as 1st Special Forces Operational Detachment-Delta (Delta 
Force), Naval Special Warfare Development Group (DEVGRU, or SEAL Team 
6), the Air Force’s 24th Special Tactics Squadron, and the Army’s 160th Spe-
cial Operations Aviation Regiment and 75th Ranger Regiment. These units 
(also known as special mission units) specialize in direct action, or “kinetic,” 
operations such as hunting terrorists and rescuing hostages (Kibbe 2007). 
Since 2003, JSOC has also included the highly classified Mission Support 
Activity (MSA, which has been previously known as the Intelligence Support 
Activity, Gray Fox, and Intrepid Spear—its name changes every two years). 
Inside JSOC, it is known as the Activity or Task Force Orange. It was imported 
from the Army and intended to be JSOC’s clandestine intelligence-gathering 
organization, although intelligence and military officials have confirmed that 
the MSA has also conducted direct action missions in Somalia, Pakistan, and 
several other countries (Ambinder and Grady 2012, 883–907).

By 2012, it was clear that Rumsfeld and his successors, Robert Gates and 
Leon Panetta, had expanded US Special Operations Command (SOCOM, the 
formal command under which SOF are organized) substantially. The admin-
istration’s SOF budget request for FY 2013 was $10.41 billion, roughly three 
times its 2001 budget, and at close to 63,000 personnel (20,000 of whom are 
SOF operators), it had almost doubled in size (Feickert 2012, 7; Feickert and 
Livingston 2010, 7). JSOC itself had tripled in size since 9/11 and acquired “its 
own intelligence division, its own drones and reconnaissance planes, even its 
own dedicated satellites” (Priest and Arkin 2011a, A1). While the Pentagon 
is facing possibly significant budget cuts, those are not likely to come out of 
the SOF budget. The 2010 Quadrennial Defense Review called for increases 
in SOF force structure and the plan the Pentagon presented in early 2012 for 
trimming its budget did as well (Feickert 2010, 6–7; Weisgerber 2012).

Beyond tangible numbers, Rumsfeld also significantly boosted SOCOM’s 
authority and prestige. In early 2004, Rumsfeld signed a secret order, the Al 
Qaeda Network Execute Order (AQN ExOrd), which gave JSOC broad new 
authority to conduct offensive strikes against al-Qaeda in fifteen to twenty 
countries, including Syria, Pakistan, Iran, the Philippines, and Somalia (Am-
binder 2011; Scahill 2013). The executive order replaced the previous cum-
bersome case-by-case approval process with a system of preapprovals for 
activities permitted in particular countries under various scenarios. For in-
stance, lethal action against al-Qaeda in Iraq and Afghanistan was granted 
without additional approval, whereas in the Philippines, “JSOC could under-
take psychological operations to confuse or trap al-Qaeda operatives, but it 
needed approval from the White House for lethal action” (Priest and Arkin 
2011a). Targets in Somalia needed the approval of the defense secretary; 
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targets in Pakistan and Syria required that of the president (Kibbe 2007; 
Schmitt and Mazzetti 2008; Priest and Arkin 2011a).

In 2004, SOCOM’s growing role was formalized. After an intensive bu-
reaucratic struggle between the Pentagon and both the CIA and the State De-
partment, President Bush signed the Unified Command Plan 2004, officially 
designating SOCOM as the “lead combatant commander for planning, syn-
chronizing, and as directed, executing global operations” in the war on ter-
ror (US Senate 2006a). Congress then granted SOF the authority, for the first 
time, to spend money to pay informants, recruit foreign paramilitary fight-
ers, and purchase equipment or other items from foreigners (so-called Sec-
tion 1208 funds).3 Previously, only the CIA had been authorized to disburse 
such funds, meaning that SOF had had to rely on the CIA to provide the funds 
for various operations (Best and Feickert 2005, 5). Congress initially autho-
rized $25 million to SOCOM; that amount gradually increased to $50 million 
(Kibbe 2007; Best 2011, 3).
 President Obama was initially reluctant to rely on SOF operations in 
countries outside the war zones until SEAL Team 6 rescued the captain of 
the Maersk Alabama from pirates in the Indian Ocean in April 2009, just three 
months into his term (Ambinder 2011). The rescue mission demonstrated just 
how effective JSOC units could be, but it also highlighted some of the bureau-
cratic impediments in utilizing them when the plan encountered a delay in 
deploying the SEAL team. Combined with the ongoing terrorist threat, these 
factors led the Obama administration to enact several significant changes in 
terms of how JSOC is tasked for missions. Most importantly, JSOC was given 
standing authority to use whatever military resources it needed anywhere in 
the world in pursuit of its counterterrorist mission, thereby avoiding some-
times costly delays while the military bureaucracy processed its requests for 
use of a submarine, for instance, for a particular mission. The leaders of JSOC, 
Gen. Stanley McChrystal from 2003–08 and VAdm. William McRaven from 
2008–11, had been slowly developing this authority for several years; Obama 
extended it and formalized it into policy during the summer of 2009 (Am-
binder 2010; Kibbe 2012).
 Another notable change was that regional combatant commanders (such 
as the commander of Central or Southern Command), as well as the theater 
commanders in Iraq and Afghanistan, were granted the authority to use SOF 
personnel, including JSOC, in forming task forces in their regions (rather than 
only SOCOM having that authority). While JSOC had effectively had a global 
range since the 2004 AQN ExOrd, the 2009 changes were intended to make 
efforts to use military capabilities outside of war zones “more systematic and 
long term” (Mazzetti 2010; Kibbe 2012; Scahill 2013). One former top JSOC 
commander reportedly described the changes implemented during 2009 in 
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stark terms: “Obama gave JSOC unprecedented authority to track and kill ter-
rorists, to ‘mow the lawn’” (quoted in Ambinder 2011).

As noted above, JSOC has also developed its own drone program, con-
ducting attacks in both Yemen and Somalia (Gorman and Entous 2011; Miller 
2011c). Despite Obama’s April 2012 expansion of targeting authority in Ye-
men, some JSOC officials continued to push for even wider targeting au-
thority in both Yemen and Somalia. They saw AQAP and al-Shabaab gaining 
strength in those countries and argued that the best way to prevent the ter-
rorist groups from establishing a terror hub in the Horn of Africa was to strike 
widely to eliminate lower-level operatives before they and their superiors 
could be replaced (Klaidman 2012, 49, 253–54).

JSOC’s role in Yemen expanded beyond the drone campaign after new 
president Abed Rabbo Mansour Hadi took over from the embattled Ali Abdul-
lah Saleh in February 2012. Hadi allowed members of JSOC into the country, 
at first to train Yemeni special operations forces, which gradually evolved into 
joint intelligence and targeting missions (Dilanian and Cloud 2012).

Another area of JSOC expansion that highlights a new facet of the mili-
tarization issue is that of intelligence gathering. One of JSOC’s innovations 
in Iraq, which is given considerable credit for turning around the situation 
there by 2007, was its fusion of intelligence and operations to create a system 
of “network-centered warfare” that enabled units to pursue terrorists and 
insurgents more effectively. The head of JSOC, Lt. Gen. Stanley McChrystal 
and his chief intelligence officer, Maj. Gen. Michael Flynn, understood that in 
order to maximize JSOC’s impact, they needed to reduce the amount of time 
between the collection of intelligence at the site of raids and the exploitation 
of it (so-called “blinks”). By relaxing JSOC’s legendary secrecy and inviting 
collaboration with various intelligence agencies, they were eventually able to 
create interagency teams where the “shooters” were trained in basic detective 
skills and could funnel information collected at the scene to intelligence ana-
lysts immediately, to be able to develop and pursue further leads more quickly 
(Ambinder and Grady 2012, 419–701; Lamb and Munsing 2011; Priest and Ar-
kin 2011b). JSOC also created the JSOC Intelligence Brigade (JIB) as part of 
its efforts to analyze raw and finished intelligence for the command’s special 
mission units (Ambinder and Grady 2012, 985). Within the context of the 
wars in Iraq and Afghanistan, this expanded intelligence activity by a military 
unit (one that is not a formal member of the Intelligence Community) did not 
pose a problem. However, in light of JSOC’s spreading operations around the 
world, such activity raises important questions about the legal authority un-
der which it is being conducted (see below).

One final indication of JSOC’s increasing prominence came with the news 
in early 2011 that it had built a new Targeting and Analysis Center (TAAC) 
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near the Pentagon to help it monitor the increased use of special operations 
missions against suspected militants around the world. Modeled after the Na-
tional Counterterrorism Center (NCTC), the TAAC (since renamed for secu-
rity reasons) combines JSOC’s elite special operators with at least a hundred 
counterterrorism analysts from various intelligence agencies in an effort to 
speed up information sharing and shorten the time between receiving a piece 
of intelligence and taking action on it (Dozier 2011). Symbolically and opera-
tionally, the new targeting center clearly established JSOC as the lead agency 
in the counterterrorism battle (Kibbe 2012).

There is every indication that SOCOM and JSOC plan to continue expand-
ing. Since being promoted to commander of SOCOM in August 2011, Adm. 
McRaven has worked assiduously to develop a global network of special op-
erations forces that entails not just increased flexibility to move his “light, 
agile” forces around the globe as US conventional military forces retrench, 
but also building overseas partners’ local SOF capacities “so that we can help 
them take care of their problems so we don’t have to end up doing [counter-
terrorism]” (quoted in Miles 2013; Cloud 2012; Schmitt and Shanker 2013). 
The stated focus is clearly on expanding the “white” SOF training and liaison 
missions, but the unstated truth is that, in order for partners’ SOF to be able 
to conduct their own counterterrorism operations, JSOC will also be doing 
training, and JSOC training missions often have the capability to go opera-
tional if “necessary.”

Legal Distinctions

Shadow wars raise the fundamental question of whether they are subject to 
the appropriate level of oversight and accountability, and there are important 
differences between CIA and SOF operations on these points. Shadow wars 
fall into the murky realm of covert action, defined in US law as activity that is 
meant “to influence political, economic, or military conditions abroad, where 
it is intended that the role of the United States Government will not be appar-
ent or acknowledged publicly.”4

 Covert actions are thus legally distinct from clandestine missions: “clan-
destine” refers to the tactical secrecy of the operation itself; “covert” refers 
to the secrecy of its sponsor. The 1991 Intelligence Authorization Act, the 
governing legislation on covert action, codified two requirements for any co-
vert action: First, there must be a written presidential finding stating that the 
action is important to US national security, which cannot be issued retroac-
tively; and second, the administration must notify the congressional intelli-
gence committees of the action as soon as possible after the finding has been 
issued (50 USC 413(b); Kibbe 2004, 2007, 2010b).

This content downloaded from 198.91.37.2 on Sun, 10 Jul 2016 04:24:39 UTC
All use subject to http://about.jstor.org/terms



218	 chapter	11

 Notably, the 1991 Act, written in response to the Reagan administration’s 
use of the National Security Council (NSC) staff to conduct covert action in 
connection with the Iran-Contra scandal, expressly applied the requirements 
to “any department, agency, or entity of the United States Government.” This 
would seem to indicate that where SOF are conducting unacknowledged op-
erations in countries with which the United States is not at war, they are in 
fact acting covertly and should follow the same regulations for presidential 
findings and congressional notification that the CIA does (Kibbe 2004, 2007, 
2012).

However, the law also included a few designated exceptions to the defini-
tion of covert action. Most relevant here, “activities the primary purpose of 
which is to acquire intelligence” and “traditional . . . military activities or rou-
tine support to such activities” are deemed not to be covert action and thus 
do not require a presidential finding or congressional notification. While the 
act itself does not define “traditional military activities” (TMA), the confer-
ence committee report states that the phrase is meant to include actions “pre-
ceding and related to hostilities which are either anticipated . . . to involve 
U.S. military forces, or where such hostilities involving United States military 
forces are ongoing, and, where the fact of the U.S. role in the overall operation 
is apparent or to be acknowledged publicly” (US House 1991a; Kibbe 2004, 
2007, 2012).

According to the conferees, the determination of whether or not unac-
knowledged activities are TMA depends “in most cases” upon whether they 
constitute “routine support” to such an operation. The conferees (refer-
encing the Senate Intelligence Committee’s report) considered “routine 
support” to be unilateral US activities to provide or arrange for logistical or 
other support for US military forces in the event of a military operation that 
is intended to be publicly acknowledged (even if that operation ends up not 
taking place). Examples cited by the Senate committee included caching com-
munications equipment or weapons in an area where such a future military 
operation is to take place; acquiring property to support an aspect of such an 
operation; and obtaining currency or documentation for use in such an op-
eration. “Other-than-routine” activities that would constitute covert action if 
conducted on an unacknowledged basis include recruiting or training foreign 
nationals to support a future US military operation; organizing foreign na-
tionals to take certain actions during a future US military operation; and tar-
geting public opinion in the country concerned (US Senate 1991; Kibbe 2010b,  
2012).

Covert operations conducted by SOF during wartime clearly do not re-
quire a presidential finding and congressional notification.5 For unacknowl-
edged special operations in countries with which the United States is not at 
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war, however, the definition leaves a gray area around the interpretation of 
the word “anticipated.” It is most commonly thought of in the literal sense of 
“preparing the battlefield,” a term the Pentagon has since expanded to “oper-
ational preparation of the environment.” The legislative history defines “an-
ticipated” as meaning that approval has been given by the president and the 
secretary of defense “for the activities and for operational planning for hostili-
ties” (US House 1991b; Kibbe 2007, 2012). However, as Robert Chesney points 
out, it is important to understand what “operational planning” means in the 
context of the military: “The military has developed a rather elaborate pro-
cess for the production of operational plans, embodied in a decisionmaking  
system called the Joint Operation Planning Execution System (JOPES). . . . 
[T]he nature of the process is to anticipate circumstances that, though poten-
tially quite unlikely, might foreseeably result in an order from the President to 
use armed force” (Chesney 2012). In other words, the “operational planning” 
standard is not restrictive at all. Indeed, during the Bush administration, the 
Pentagon interpreted that language as including events taking place “years in 
advance” of any involvement of US military forces (Kibbe 2004).

Critics charged that the Bush administration was shifting ever more co-
vert activity from the CIA to the military in a deliberate strategy to exploit the 
TMA loophole and evade congressional oversight (Kibbe 2007). As one mili-
tary intelligence official characterized the Pentagon’s view: “Everything can 
be justified as a military operation versus a [covert] intelligence performed by 
the CIA, which has to be informed to Congress. . . . [Pentagon officials] were 
aware of that and they knew that, and they would exploit it at every turn. . . . 
They were preparing the battlefield, which was on all the PowerPoints: ‘Pre-
paring the Battlefield’” (quoted in Scahill 2009; Kibbe 2012).

The Bush administration bolstered its broad conception of the TMA ex-
ception by using an equally broad interpretation of the congressional Autho-
rization for Use of Military Force (AUMF) adopted in response to the attacks 
of September 11, 2001. That resolution authorized the president “to use all 
necessary and appropriate force against those nations, organizations, or per-
sons he determines planned, authorized, committed, or aided the terrorist at-
tacks that occurred on September 11, 2001” (US Senate 2001). Although there 
has been continued debate about just how broadly the resolution should be 
interpreted, the Bush administration contended that it grants the president 
virtually unlimited legal authority as long as he “determines” that a particular 
target has some connection to al-Qaeda (Kibbe 2004, 2007, 2012).

In response to any lingering questions about its authority to use force 
post–9/11, the Bush administration argued that the “global war on terror” was 
just that—a war—and therefore any military action undertaken as part of it 
was part of the self-defense of the United States, authorized by the president’s 
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Article II commander-in-chief power. This approach made it that much easier 
to argue that any military act was, therefore, a traditional military activity that 
did not require a presidential finding or congressional notification (Kibbe 
2004, 2007, 2010b, 2012).

For its part, the Obama administration also justified its use of SOF beyond 
the war zones by invoking the 2001 AUMF and the United States’ right of self-
defense. Critics have pointed out, however, that some of the administration’s 
terrorist targets, such as AQAP, could not credibly be said to have a connec-
tion to 9/11 in any way (DeYoung and Jaffe 2010; Ackerman 2012). The admin-
istration’s response has been to interpret the AUMF as allowing the targeting 
of al-Qaeda, Taliban, and “associated forces.” Despite continuing criticism 
about the legality and wisdom of such an interpretation, Congress expressly 
affirmed the administration’s take in Section 1034 in the National Defense Au-
thorization Act for Fiscal Year 2012.6

Although the TMA exception to the definition of covert action has received 
far more attention, JSOC’s evolution as an intelligence unit also touches on 
the intelligence activities exception to the definition of covert action. JSOC 
can conduct operational, tactical intelligence; however, outside of war zones, 
it can only conduct it clandestinely, not covertly. While the definition of co-
vert action is more clear-cut in the case of something like a lethal raid, gath-
ering intelligence can itself be considered a covert action if it is intended to 
affect the conditions in a foreign country and where the US role is intended 
to remain unacknowledged. Moreover, with the heightened emphasis on de-
creasing the amount of time between finding intelligence and exploiting it, 
potentially in kinetic actions, one can begin to see the difficulties raised by 
JSOC units conducting an increasing amount of intelligence collection over 
an ever-widening geographical area.

Oversight Complexity

A crucial question raised by the militarization of covert action, therefore, is 
whether it is subject to sufficient oversight by Congress. One facet of this 
complex question is simply which congressional committee(s) should be 
doing the oversight. Legally, the ultimate arbiters of what constitutes covert 
action are the House and Senate intelligence committees, which exert a po-
tential veto through their control of the intelligence authorization process. 
However, there are numerous ways their authority is circumscribed. First, if 
it is a special operations mission, funding authorization in the Senate shifts 
to the Armed Services Committee (in the House, it remains with the House 
Permanent Select Committee on Intelligence, or HPSCI, assuming, of course, 
that it has been disclosed to the committee; since the Pentagon usually defines 
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SOF missions as traditional military activities, it tends to send its funding re-
quests directly to the armed services committees) (Kibbe 2007, 2012).
 Second, because the intelligence budget has always been largely hidden 
within the defense budget as a matter of national security, the armed services 
committees have ultimate control over the great majority of the intelligence 
authorization process in any case, since they must sign off on intelligence au-
thorization bills before they go to the full House and Senate for votes. Third, 
appropriations for a SOF mission would fall to the defense subcommittees of 
the House and Senate Appropriations Committees. Finally, appropriations 
for nearly all intelligence activities are included as a classified section of the 
defense appropriations bill anyway, meaning that the real control over the 
intelligence purse also lies with the appropriations defense subcommittees 
(Kibbe 2010a, 2012).

Beyond the inevitable turf wars that all of this divided jurisdiction creates, 
the critical question is whether intelligence, and specifically covert action, is-
sues are receiving appropriate congressional oversight. One indication that 
they are not is that neither the armed services committees nor the appropria-
tions defense subcommittees have the same time or expertise to spend on 
intelligence matters as the intelligence committees do. In one comparison, 
in August 2009, the Senate Select Committee on Intelligence (SSCI) had 
forty-five staffers to analyze the intelligence budget (including covert action 
issues), whereas the Senate Appropriations Subcommittee on Defense had 
just five people assigned to intelligence issues, each of whom also had addi-
tional responsibilities for other parts of the defense budget (Kibbe 2010a). 
In addition, Pentagon officials understand the current jurisdictional setup all 
too well and have effectively cultivated relationships with the armed services 
committees and appropriations defense subcommittees that help ensure a fa-
vorable reception for their interpretation of the TMA exception (Kibbe 2012). 
Thus, the crux of the problem: As long as the Pentagon is conducting unac-
knowledged operations far from any recognized war zone but creatively de-
fining them as TMA, and as long as the armed services committees accept that 
definition, the United States is taking covert action risks that are not subject 
to scrutiny outside the executive branch.

In his January 2009 nomination hearings to become the director of na-
tional intelligence (DNI), Dennis Blair acknowledged some difficulty in dis-
tinguishing between covert action and some military operations. In response 
to a written question from SSCI asking how he differentiated among “covert 
action, military support operations, and operational preparation of the en-
vironment,” Blair conceded that “[t]here is often not a bright line between 
these operations” (US Senate 2009a, 15). Similarly, in answer to the same 
question as part of his nomination to be CIA director, Panetta admitted that 
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“the line between covert actions under Title 50 and clandestine military op-
erations under Title 10 has blurred,” and expressed his concern that although 
Title 10 operations were “practically identical” to Title 50 ones, the former 
“may not be subjected to the same oversight” (US Senate 2009b, 15; Kibbe 
2012).

It was clear in June 2009 that some members of Congress were becoming 
fed up with the sense that SOF were conducting some unacknowledged mis-
sions that were falling through the oversight cracks. In its report on the Intel-
ligence Authorization Act for FY 2010, HPSCI noted “with concern” that “[i]n 
categorizing its clandestine activities, DOD frequently labels them as ‘Opera-
tional Preparation of the Environment’ (OPE) to distinguish particular opera-
tions as traditional military activities and not as intelligence functions. The 
Committee observes, though, that overuse of this term has made the distinc-
tion all but meaningless” (US House 2009a, 48). HPSCI further complained 
that “[w]hile the purpose of many such operations is to gather intelligence 
[meaning those operations are not covert actions], DOD has shown a propen-
sity to apply the OPE label where the slightest nexus of a theoretical, distant 
military operation might one day exist. Consequently, these activities often 
escape the scrutiny of the intelligence committees, and the congressional de-
fense committees cannot be expected to exercise oversight outside of their 
jurisdiction” (Ibid., 49; Kibbe 2012).

Rep. Rush Holt (D-NJ) expressed similar concerns at a HPSCI subcommit-
tee hearing in October 2009:

There is a lot that one could imagine that is going on in the world these 
days, whether it be remote killings or assassinations or intelligence col-
lection . . . —or other kinds of actions—that fall somewhere between 
Title 10 and Title 50, depending on who does them and how they are 
done. It has become practice here on the Hill not to brief some of these 
activities. It is not clear whether some of those activities are briefed to 
anyone. But, in any case, they are often not briefed to the Intelligence 
Committees when I think a reasonable person would say [those activi-
ties] are intelligence activities or [that] there are significant intelligence 
components of the activities. (US House 2009b, 55) 

One of the witnesses reinforced Holt’s point that although certain opera-
tions may appear to be under the intelligence committees’ jurisdiction, “be-
cause they are considered at least by the Defense Department to be a part 
of a military operation, they say jurisdiction belongs to the Armed Services 
Committee. And . . . sometimes the Armed Services Committees get notice 
and sometimes they don’t, of what is being done in preparation for a military 
operation”7 (Kibbe 2012).
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At some point (it is unclear exactly when) the Obama administration did 
begin briefing the “appropriate” committees on “all lethal action” taken out-
side of Iraq and Afghanistan (it is also unclear just how extensive that briefing 
is) (Obama 2013). Those briefings notwithstanding, in March 2012 Congress 
began to require that the Pentagon provide the armed services committees 
with quarterly briefings on its counterterrorism operations (Whitlock 2013b). 
While this step (and, indeed, the Obama administration’s briefings) is an im-
provement, it fails to sufficiently close the existing oversight gaps. First, while 
it does give the armed services committees a more thorough view of military 
operations, the measure does nothing to fix the fact that the key overseers of 
covert action, the intelligence committees, do not have a full view of what the 
United States is doing covertly around the world. Second, in a major differ-
ence from CIA covert actions, the measure does not by law require presiden-
tial approval of the military operations. Third, it is doubtful that this reporting 
requirement includes the military’s various categories of “beyond classified” 
programs. The military has three kinds of Special Access Programs (SAPs) to 
provide need-to-know and access controls beyond those normally provided 
by the government’s “standard” levels of classified material, that is, confiden-
tial, secret, and top secret information. While currently the Defense Depart-
ment does provide the defense committees with a list of the SAP program 
names every year (this list of the names alone runs to 300 pages), two other 
categories (“waived SAPs” and “unacknowledged SAPs”) are only reported, in 
the vaguest terms, to the committee leadership (Priest and Arkin 2011b; Kibbe 
2012). While the CIA has a similar program (the Controlled Access Program, 
or CAP), with similar reporting restrictions, the fact that at least two-thirds 
of Washington’s intelligence programs are under the Defense Department 
gives some indication of why the continued lack of clarity on SOF programs is 
a problem (Priest and Arkin 2011b).8

The Obama administration reportedly also increased the requirements 
for White House, NSC, and Pentagon review of JSOC operations outside of 
war zones (Mazzetti 2010; Ambinder 2010; DeYoung and Jaffe 2010; Ignatius 
2011a), efforts that led to the signing of a classified presidential policy guidance 
(PPG) in May 2013 (Baker 2013). Over a year in the drafting, the PPG ostensibly 
laid out the guidelines for lethal action outside of war zones, by both CIA and 
JSOC, including drone strikes and other covert actions. Unfortunately, the presi-
dent’s speech about the guidelines was less than clear on several issues and 
leaks to reporters yielded different assessments of whether, for example, the 
PPG actually tightened or loosened drone targeting (Zenko 2013).

The lack of clarity aside, increased scrutiny within the executive branch 
does not obviate the need for legislative oversight. For one thing, even if 
there is stricter internal review now, that would not necessarily carry over to 
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a different administration. More importantly, however, the real question is 
whether there is sufficient review of the procedures and operations by people 
outside the circle of officials who have a vested interest in the program or the 
administration. That is the central importance of requiring congressional 
oversight of covert operations. That is not to say that congressional oversight 
is always done well or is without its own problems and constraints (Kibbe 
2010a; Zegart 2011a), but requiring administration officials to explain and 
justify their covert action decisions to the legislative branch does increase 
the chances that potential problems will be raised before it is too late (Kibbe 
2012).

There is, of course, a continual balancing act that needs to be maintained 
between covert operators being able to act quickly on new intelligence and 
taking the time to conduct due oversight. Critics of strengthening legisla-
tive oversight argue that it is too cumbersome and slows down the targeting 
process, thus handicapping the United States’ counterterrorist efforts. But 
when counterterrorism operations are emphasized to the degree that they 
have been, it is all the more important to have people outside the inner circle 
asking tough questions. As we have already seen in Pakistan and Yemen, le-
thal operations that go wrong can dramatically erode support for the United 
States among the local population that is, after all, where the battle against 
terrorism is really being fought (Kibbe 2012).

It is clear that the current law governing covert action and laying out the 
requirements for congressional notification and oversight needs to be up-
dated. Written in 1991, its authors could not have foreseen how the issue 
would change in the ensuing twenty years in terms of actors (with the growth 
of SOF), issues (with the rise of terrorism), and technology (with the advent 
of drones and advances in intelligence collection).9 The explanation and 
guidelines for the TMA exception need to be updated in light of current cir-
cumstances with a view to closing what has become a notably wide loophole 
and enforcing the requirements for covert action more stringently (Kibbe 
2012). We should not forget why the covert action legislation was adopted in 
the first place. As Jack Devine, a former top covert operator for the CIA cap-
tured the dilemma, “We got the covert action programs under well-defined 
rules after we had made mistakes and learned from them. Now, we’re coming 
up with a new model and I’m concerned there are not clear rules” (quoted in 
Shane, Mazzetti and Worth 2010).

Convergence

So far, this chapter has discussed SOF and CIA operations independently, 
partly because that is largely how they originally functioned in the aftermath 
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of 9/11 and partly for the sake of clarity. The reality, though, has become a good 
bit more complex. The CIA faced the aftermath of 9/11 with a greatly reduced 
paramilitary division, its ranks having been decimated by post–Cold War bud-
get cuts. All of a sudden, it was being asked to smooth the way into Afghani-
stan and to pursue al-Qaeda and its affiliates around the world. As a result, 
the agency borrowed or “opconned” (assumed operational control over) 
members of SOF to help with the workload. Even while Rumsfeld was fight-
ing fierce bureaucratic battles against the CIA to ensure JSOC took the lead in 
counterterrorism, there were reports of how well CIA and JSOC operators on 
the ground were working together (Kibbe 2012).
 As the “war on terror” expanded, despite some lingering turf battles, their 
operators and missions became increasingly integrated. In discussing some 
of the operations that have taken place under the 2004 ExOrd, for instance, 
senior US officials said some of the military missions have “been conducted 
in close coordination with the CIA” while in others, “the military commandos 
acted in support of CIA-directed operations” (Schmitt and Mazzetti 2008). 
Similarly, the Obama administration’s campaign in Yemen was described 
in June 2011 as being “led by” JSOC and “closely coordinated” with the CIA 
(Mazzetti 2011; Kibbe 2012).

Much of the bureaucratic tussling was gradually alleviated through the im-
proved personal relationships among the key figures as Gates took over from 
Rumsfeld at Defense, Gen. Michael Hayden became CIA director, and Gen. 
James Clapper replaced Stephen Cambone as the under secretary of defense 
for intelligence. It was also a function of JSOC Commander Lt. Gen. McChrys-
tal’s willingness to pursue collaboration with other agencies as part of his 
drive to maximize the efficiency of battlefield intelligence. In 2009, another 
close relationship, that between CIA Director Leon Panetta and McChrystal’s 
successor as JSOC commander, VAdm. William McRaven, yielded an unprec-
edented agreement setting out rules for joint missions (Nakashima and Jaffe 
2010; Gorman and Barnes 2011; Ignatius 2011b; Kibbe 2012).

By mid-2011, this new phase of the militarization of US counterterrorism 
policy, the convergence of CIA and JSOC operators, was “so complete that 
U.S. officials ranging from congressional staffers to high-ranking CIA officers 
said they often [found] it difficult to distinguish agency [CIA] from military 
personnel” (Miller and Tate 2011).

Meanwhile, by 2006 there were indications that policymakers were think-
ing about how to combine what they saw as the advantages of the two orga-
nizations. Michael Vickers, then with the Center for Strategic and Budgetary 
Assessments but soon to become the assistant secretary of defense for special 
operations and low-intensity conflict, emphasized in a congressional hearing 
the “critical” nature of “making full use of authorities in the Global War on 
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Terror,” “particularly the flexible detailing and exploitation of the CIA’s Title 
50 authority” (US House 2006, 7; Kibbe 2012). Vickers’s statement highlights 
an elusive aspect of the debate over covert action. This chapter has, so far, fo-
cused on the domestic legal differences between CIA and JSOC covert action, 
that is, the more stringent and clear oversight requirements for the former 
as opposed to the latter. Vickers, though, was referring to the international 
political differences between the two: the reality that in a situation where a 
covert operation goes wrong, the diplomatic fallout is likely to be worse if the 
military is involved than if it is a CIA action. Even though both constitute a 
violation of sovereignty, most countries have intelligence agencies that con-
duct espionage and covert action (albeit not at the same rate as the United 
States), so while there might well be some form of protest about a CIA covert 
action, most governments accept it as a de facto reality and want to preserve 
their own room for similar action (Stone 2003). But if US military personnel 
are caught conducting covert operations in countries where the United States 
is not at war, such activities could be interpreted as acts of war under interna-
tional law but, at a minimum, could attract far more negative attention (Kibbe 
2004, 2012). It is for precisely this reason that Pakistan’s government essen-
tially looks the other way at CIA drone strikes on its territory while refusing 
to allow JSOC strikes or personnel on the ground.

Thus, by detailing JSOC personnel to the CIA, policymakers could leverage 
the CIA’s wider international room to maneuver to conduct JSOC operations 
on a more wide-ranging basis, albeit at the cost of having to inform Congress. 
This “flexible detailing” means that in each situation, the administration can 
weigh the trade-off between the domestic and international ramifications. 
Notably, according to all accounts, this was the way the bin Laden raid was 
conducted on May 2, 2011. It was in all respects a JSOC operation, but was 
nominally run under the CIA’s imprimatur because Pakistan was kept in the 
dark. One administration official described the bin Laden strike as the “proof 
of concept” for the administration’s new strategy in the fight against terror-
ism, implying that more such operations will be in the offing (Gorman and 
Barnes 2011; Kibbe 2012). Sure enough, just five months later, the drone attack 
that felled the charismatic imam Anwar al-Awlaqi in Yemen was conducted 
by a combination of JSOC and CIA drones operating under CIA authority. As 
one journalist described it, Awlaqi’s death represented “the latest, and per-
haps most literal, illustration to date of the convergence between the CIA and 
the nation’s most elite military units in the counterterrorism fight” (Miller 
2011b). There has even been discussion of exploiting the “flexible detailing” 
of CIA’s authority as one of the options being considered for post-pullout Af-
ghanistan: putting JSOC troops in the country under CIA control after 2014 
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so that both Washington and Kabul can claim that US troops are no longer 
present (Dozier 2012).

The problem, however, is that if an operation is really just a JSOC raid 
being run under the CIA’s Title 50 authority (a process known as “sheep- 
dipping” (Mazzetti 2013a), as opposed to a CIA raid run with some help from 
JSOC personnel), then the distinction between the two begins to blur. And 
in fact the CIA’s authority over the bin Laden raid seems to have been a bit 
contrived. Even CIA Director Panetta said that although he was formally in 
charge because the president had chosen to conduct it as a covert operation, 
“I have to tell you that the real commander was Admiral McRaven because he 
was on site, and he was actually in charge of the military operation that went 
in and got bin Laden” (Panetta 2011). Note that Panetta himself describes it 
as a military operation. The problem with blurring or ignoring the differences 
between the CIA and JSOC is that the ostensible plausible deniability that is 
seen as the virtue of CIA operations becomes precariously thin (Kibbe 2012). 
Moreover, while such detailing could improve oversight (assuming the CIA 
notifies Congress appropriately), it is unclear whether in such a situation the 
CIA would have sufficient insight into the operation’s planning to be able to 
brief Congress adequately.

Consequences

 Covert action carries political and diplomatic risks, no matter which opera-
tors are used, and one major consequence of all this militarization of coun-
terterrorism is that under the present oversight system, only the CIA risks are 
being evaluated as such since the Pentagon and the armed services commit-
tees define military covert action away as TMA. As explained above, though, 
in some cases the risks could be even worse when covert action is conducted 
by JSOC. And the recent popularity of “sheep-dipping” raises the ques-
tion of whether the new types of risks that it raises are being appropriately 
considered.

In addition to the general foreign policy risks of conducting any covert ac-
tion in another country, military covert operations raise the additional issue 
of what would happen to the operatives if something goes wrong. CIA opera-
tives understand from the outset that they will be working covertly and that, 
should they be captured, they cannot expect any formal protection from ei-
ther the United States government or international law. Military personnel, 
however, begin their service under the very different understanding that if 
they follow all lawful orders, they will receive the protection of the govern-
ment and the Geneva Conventions if they are captured (Kibbe 2004, 2007, 
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2010b). But what happens if they are captured on a covert operation? If it is 
in a country with which the United States is not at war, the Geneva Conven-
tions may not apply. Beyond that, it would depend in part on the particular 
situation and Washington’s relationship with the country in question. The 
results of capture in Mali would likely differ from those of capture in either 
Pakistan or Iran. As became evident in the aftermath of the early 2011 arrest 
of Raymond Davis, even Pakistan, begrudgingly cooperative in the United 
States’ shadow war up to that point, tired of its position and extracted a high 
price, demanding the expulsion of over three hundred covert operatives in ex-
change for releasing Davis (Perlez and Khan 2011). Although in this case Da-
vis was a CIA contractor, one can imagine the situation would have been even 
more sensitive if he had been found to be part of the military (Kibbe 2012). 
There is, moreover, a related risk to using military covert operators. While 
they may voluntarily agree to forego their military protections, their use may 
nonetheless set an undesirable precedent that runs the risk of lessening the 
protection afforded other US military personnel who are subsequently cap-
tured in conventional operations (Kibbe 2004, 2007, 2010b, 2012).

Even when JSOC has at least tacit approval from the relevant government, 
there are still several reasons for caution. First, governmental approval is 
moot in some of the failed or failing states where there is no central govern-
ment to speak of and, while Washington claims it has the right to go after ter-
rorists wherever a country cannot do so itself, that claim is not universally 
accepted and still leaves the United States open to charges of its military 
running rampant around the world. Second, several states that have allowed 
JSOC to operate inside their borders have done so only in secret and have 
been highly reluctant to admit having done so publicly. Thus, even with a gov-
ernment’s assent, if word gets out about JSOC’s presence, the United States 
still runs the risk of negative publicity and alienating various other states, 
which can reduce its diplomatic leverage on a host of other issues.

Another major consequence of relying so heavily on a militarized coun-
terterrorism policy involves the opportunity costs of doing so, for both JSOC 
and the CIA. Former SOCOM commander Adm. Eric Olson warned Congress 
in 2010 that because so much of JSOC’s time and resources had been devoted 
to countering terrorism over the last decade (and to the wars in Iraq and 
Afghanistan as part of that), its preparation for other types of missions, in-
cluding counterproliferation of weapons of mass destruction, had been short-
changed (Capaccio 2010). As military analyst Michele Malvesti describes the 
problem, WMD terrorism is “arguably the gravest threat to U.S. national 
security,” and “[v]irtually no other military component or U.S. department 
or agency has the ability to conduct the full range of counterproliferation 
missions or address WMD networks under the unique set of conditions in 
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which SOF have been trained to operate and complete such tasks” (Malvesti  
2010).

Others have raised analogous concerns about the CIA. While the agency 
has the “advantage” of (ostensibly) plausible deniability,10 some critics, in-
cluding the President’s Intelligence Advisory Board, charge that the agency’s 
embrace of lethal counterterrorist operations has undermined its traditional 
intelligence mission (Miller 2013a). As evidence, they point to the fact that 
about 20 percent of CIA analysts are now “targeters,” “scanning data for in-
dividuals to recruit, arrest or place in the crosshairs of a drone” (Miller and 
Tate 2011). But that means 20 percent fewer people conducting analysis of 
broader strategic and political issues. During his CIA director confirmation 
hearings, John Brennan voiced support for reallocating the agency’s mission, 
describing the degree of CIA’s involvement in lethal operations as an “aberra-
tion from its traditional role” (quoted in Miller 2013a).

Other critics of the CIA’s post–9/11 evolution argue that it now functions in 
all but name as a military force (via its drone program), but without the public 
accountability expected of the (conventional) military and without the mili-
tary’s training in abiding by the laws of war (Miller and Tate 2011; Horton 2011; 
Chesney 2012). In the May 2013 PPG laying out his revised counterterrorism 
policy, Obama expressed a “preference” for the military to take the lead in the 
use of force beyond war zones, triggering numerous headlines about a mo-
mentous shift of the drone program from CIA to “the military” (Klaidman 
2013; Mazzetti and Shane 2013a).

While this would ostensibly obviate the issue of a civilian agency conduct-
ing what is in essence a military task (large-scale targeted killing), it could 
well exacerbate the other problems discussed here. For instance, while many 
commentators assume that “the military” would be more transparent than 
the CIA, for the reasons listed above, JSOC operations (which is where the 
CIA’s program would most likely go) could well result in less transparency to 
Congress and the public. In any case, the CIA’s reluctance to cede its author-
ity over its drone program combined with Pakistan’s distaste for all things US 
military led to a (far less public) compromise: that the transition in Pakistan 
(and also possibly in Yemen, where the two units run parallel drone pro-
grams) will happen over some undetermined amount of time (Baker 2013; 
Mazzetti 2013b; Miller 2013b). Given that Pakistan has so far accounted for 
approximately 80 percent of the drone strikes, it does not appear that the 
PPG’s “preference” will lead to much tangible change anytime soon.
 One final consequence of the increasing militarization of US counterter-
rorism policy, in terms of both giving military units (namely JSOC) more 
of a role and in relying largely on force, is neatly summed up by the apho-
rism, “When all you have is a hammer, everything starts to look like a nail.” 
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Secretary of State Hillary Clinton, although reportedly in favor of drone 
strikes, also complained about the drones-only approach in Situation Room 
meetings and told the president there should be more attention paid to the 
root causes of radicalization (Becker and Shane 2012). Clinton’s concerns 
have been echoed in numerous forums questioning the wisdom and ultimate 
success of the short-term “Whac-A-Mole™” approach. As even former JSOC 
commander Gen. McChrystal has noted, “the resentment created by Ameri-
can use of unmanned strikes . . . is much greater than the average American 
appreciates. They are hated on a visceral level, even by people who’ve never 
seen one or seen the effects of one” (Crilly 2013).
 A major problem of having relied on a militarized counterterrorism pol-
icy for so long, though, is that within both the CIA and JSOC, that approach 
has become so ingrained in a whole generation of operators that, even with a 
policy change in Washington, turning that instinct off will be very difficult. As 
one experienced intelligence professional noted about the CIA, for example, 
more than half of its work force has joined the agency since 9/11, creating a 
“huge cultural and generational issue. . . . A lot of the people hired since 9/11 
have done nothing but tactical work [i.e., man-hunting and targeted killing] 
for the past 12 years, and intellectually it’s very difficult to go from a tactical 
approach to seeing things more strategically” (Mark Lowenthal, quoted in 
Mazzetti 2013b).

Conclusion

President Obama has largely kept his promise to cut dramatically the mili-
tary’s imprint in Iraq and Afghanistan. He has, however, continued the Bush 
administration’s expansion of SOF, in terms of both numbers and authorities. 
As the terrorist threat has evolved from al-Qaeda central in Afghanistan to a 
more multipronged, disparate threat emanating from AQAP, al-Shabaab, and 
various other groups in north and west Africa, it is apparent that Washington 
intends to continue to combat the threat by training local counterterrorism 
troops where possible, but with continued kinetic US action, much of it co-
vert, where necessary. It is also apparent that, for the latter, the United States 
plans to continue using both JSOC and CIA covert operators, often together in 
hybrid operations. That intention raises significant questions about whether 
those operations are subject to adequate congressional oversight and held to 
appropriate standards of accountability. This chapter has shown how US law 
regarding oversight is woefully in need of updating. Some entity outside the 
administration should be weighing the costs and benefits of CIA, JSOC, and 
hybrid covert operations, evaluating not just the risks for US foreign policy, 
but also for the agencies and operators themselves.
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Notes

1. I wish to thank Praeger for granting permission to reproduce portions of text in this 
chapter that originally appeared in “Covert Action and the Pentagon,” from Strategic Intel-
ligence, Volume 3: Covert Action, edited by Loch Johnson (Westport, CT: Praeger Security 
International), 131–44.

2. There have also been 116 total strikes in Yemen from 2009 to March 2013, but it is 
unclear how many of those are drone strikes as opposed to conventional air strikes (New 
America Foundation 2013a).

3. Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, October 
2004.

4. See “Presidential approval and reporting of covert actions,” 2012, Title 50 US Code—
Section 413B. Covert actions are often referred to as Title 50 actions, referring to the section 
of the US Code that includes their definition.

5. These military actions are known as Title 10 actions, referring to the US Code section 
that authorizes (conventional) military activity. Although many use Title 50 and Title 10 as 
shorthand to refer to CIA and SOF operations, respectively, this is inaccurate as the Title 50 
definition does allow for military covert operations.

6. “National Defense Authorization Act for Fiscal Year 2012,” 2011 (Public Law 112-81, 
Sec. 1034 December 31).

7. Britt Snider, in US House 2009b, 55.
8. In May 2013, Rep. Mac Thornberry (R-TX) introduced legislation that would require 

the Pentagon to provide written, post hoc notification to the armed services committees of 
any “sensitive military operations” involving lethal force or attempts to capture, whether 
conducted under Title 10 or Title 50 (Whitlock 2013b). While an encouraging attempt to 
close the TMA loophole, this measure, even if adopted, would still not address the concerns 
listed here.

9. A further complicating factor that needs to be accounted for in any updating of the 
covert action legislation is the increasing role being played by private contractors (Dickin-
son 2012).

10. This is more true for some types of operations than others. As Kenneth Anderson 
argues, drone strikes, and who is behind them, are not truly covert but instead are at most 
deniable (Anderson 2011).
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