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The White House and the Pentagon have designated the military’s

Special Operations Command as the lead organization in the ‘war on

terror’. As the military has become more involved in fighting terrorism

since 9/11, special operations forces have become increasingly active

in the covert, or unacknowledged, operations that have traditionally

been the CIA’s bailiwick. This article examines the turf battles caused

by the Pentagon’s new covert profile, as well as its ramifications for

congressional oversight.

The attacks on 11 September 2001 brought about a number of changes in the

United States’ national security outlook, not the least of which was a renewed

willingness to consider covert action as a policy option. During this same

period, the single most significant change in the military services has been the

expansion, in both size and responsibility, of its special operations forces.

The concurrence of these two trends has led to a blurring of the distinction of

whether or not military units are conducting covert operations and raises

important questions about congressional oversight. The Quadrennial Defense

Review issued by the Pentagon in February 2006 stated unequivocally that

special operations forces would be leading the ‘war on terror’, making it that

much more important to understand the issues raised by potential military

involvement in covert action.

Covert action is defined in US law as activity that is meant ‘to influence

political, economic, or military conditions abroad, where it is intended that

the role of the United States Government will not be apparent or

acknowledged publicly’.1 Covert actions are, thus, legally distinct from

clandestine missions: ‘clandestine’ refers to the tactical secrecy of the

operation itself, ‘covert’ refers to the secrecy of its sponsor. Although most

often associated with the assassination of leaders or the overthrow of a

government, the category of covert action can include a wide range of

activity, from propaganda and disinformation to political influence opera-

tions, economic destabilization, and paramilitary operations. Historically, the
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Central Intelligence Agency (CIA) has been the main agent of US covert

action, but the growth of special operations forces since 2001 has raised new

questions about who is best suited for conducting covert operations and

stirred debate over congressional versus executive control of covert action.

EVOLUTION OF SOCOM

The military’s unconventional warfare operations, whether covert or

clandestine, are part of the US Special Operations Command (SOCOM), a

relatively new command that has now been designated as the leader in the US

war against terrorism. Although their roots can be traced to various World

War II forces, including the Office of Strategic Services (OSS), air

commandos, Scouts and Raiders, American special operations forces were

first really built up in Vietnam as a result of President Kennedy’s interest in

using the Green Berets to conduct unconventional warfare. However, these

forces were somewhat resented by the regular troops and officers, who felt

that the armed forces’ conventional training and approach to warfare had

always been good enough before and that there was no need to introduce any

sort of ‘special’ forces. Thus, when the end of the war in Vietnam led to

severe budget cuts, every one of the armed services drastically cut its special

operations units.

The event that caused the pendulum to swing back the other way again was

the failed mission to rescue the American hostages in Iran in 1980. Because

the US had no standing counterterrorist task force, the necessary personnel

and equipment were drawn from the various services, leaving a significant

gap in overall coordination. When two aircraft collided in the desert outside

Tehran, eight members of the operation died and the rest were forced to turn

back without attempting to rescue the hostages, leaving behind three intact

helicopters to boot. Within weeks, a commission had been formed to review

the failed operation and determine how to improve the US’s ability to run

such operations in the future. The Holloway Commission, named for its chair,

Chief of Naval Operations Admiral James Holloway, emphasized the

uncoordinated nature of US special operations, as well as the lack of any

independent review of the operational plans and the poor intelligence support.

The commission’s recommendation of the creation of a Counterterrorist Joint

Task Force was adopted and implemented over the next several years.2

The early 1980s saw increased funding for special operations forces, an

expansion in personnel and the creation of the Joint Special Operations

Command (JSOC, pronounced ‘jay-sock’), whose goal was to provide

increased coordination. The first real operational test of the improvements

was Operation Urgent Fury, the 1983 invasion of Grenada. Special operations

forces, including SEALs (Sea, Air, Land), Rangers and members of Delta
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Force, were directly involved in seven of the operation’s eight targets, of

which only two were fully successful. Three of the operations were costly

failures, with special operations forces incurring heavy casualties as a result

of poor planning, coordination, and intelligence.3

The failures at Grenada fueled a new round of calls for reform, and not just

of special operations forces. This time, however, those interested in reform

included some on Capitol Hill. This round of investigations eventually

resulted in the Department of Defense Reorganization Act of 1986, also

known as the Goldwater–Nichols Act, which substantially strengthened the

power of the Chairman of the Joint Chiefs of Staff and the unified combatant

commanders (the commanders of the various regional theaters). The element

of the Goldwater–Nichols Act that most affected special operations, though,

was the subsequent Nunn–Cohen Amendment that, most importantly,

established the US Special Operations Command. Although SOCOM was

established as a supporting command, meaning that it could not plan or

execute its own independent operations and could only operate in support of

other commands’ operations, the new legislation still represented a significant

step forward in the coordination and enhancement of special operations

forces. The Nunn–Cohen amendment also specifically laid out in law, for the

first time, the types of missions that would be included under the rubric of

special operations: ‘Direct action, strategic reconnaissance, unconventional

warfare, foreign internal defense, civil affairs, psychological operations,

counterterrorism, humanitarian assistance, theater search and rescue, [and]

such other activities as may be specified by the Secretary of Defense.’4

In the four major conflicts involving the US since Grenada (the invasion of

Panama, the Gulf War, the Afghanistan War and the Iraq War), special

operations forces have proven to be increasingly effective and useful.

SPECIAL OPERATIONS FORCES TODAY

Special Operations Command is comprised of both units that conduct overt or

‘white’ operations, and those that conduct ‘black’ operations, including both

covert and clandestine missions. Those involved in white special operations

include Army Special Forces (Green Berets), most Ranger units, most of the

Navy SEALs, two Marine Special Operations Battalions (newly created in late

2005), and numerous aviation, civil affairs, and psychological operations

units. These white special operators are largely involved in training selected

foreign forces in counterterror, counterinsurgency, and counternarcotics

tactics, helping with various civil government projects, and disseminating

information to foreign audiences through the mass media. The black operators

fall under JSOC, which commands the elite units of each service’s special

operations forces, including 1st Special Forces Operational Detachment-Delta

COVERT ACTION AND THE PENTAGON 59



(Delta Force), Naval Special Warfare Development Group (DEVGRU, or

SEAL Team 6), the Air Force’s 24th Special Tactics Squadron, the Army’s

160th Special Operations Aviation Regiment and 75th Ranger Regiment, and

a highly classified Intelligence Support Activity team (known as ISA, or more

recently as Gray Fox, although its name changes frequently). These units (also

known as special mission units) specialize in direct action operations such as

hunting terrorists and rescuing hostages. While it is generally understood that

these units exist, the Pentagon does not officially acknowledge them.

Throughout his term, one of Secretary of Defense Donald Rumsfeld’s chief

priorities was to transform the military from a large conventional force built

to face another superpower into a leaner, and more flexible and agile force

capable of fighting the less conventional conflicts that have dominated the

post-Cold War period. While his desire to expand special operations was part

of that original overall goal, it received a huge boost when, at the beginning

of the war in Afghanistan, the military’s special operations units had to rely

on CIA operatives to establish links to the Northern Alliance fighters. By all

accounts, Rumsfeld was incensed and became determined to build up the

Pentagon’s special operations capabilities to eliminate any future dependence

on the CIA.

That determination has gradually led to significant increases in funding,

personnel, and authority for special operations forces. The Fiscal Year (FY)

2007 defense budget called for special operations funding to grow to $5.1

billion, approximately $1 billion more than the previous year and double the

amount allocated to it in 2001. The 2006 Quadrennial Defense Review, the

Pentagon’s main planning document for the next four years, aimed to

increase special operations troops, which numbered about 50,000 at the

beginning of 2006, by 14,000 through 2011, at a cost of nearly $28 billion.

(Note that of the 50,000 current special operations forces, only approximately

10,000–13,000 are ‘trigger-pullers’, i.e. those in the field involved in

operations. The remainder are support and administrative staff.)

Beyond the actual numbers, Rumsfeld also effected several substantive

changes in the way SOCOM is run. First, he replaced those leaders of SOCOM

who were, in his estimation, too cautious about the command’s assuming a

more aggressive role in the war on terror. He also significantly increased

SOCOM’s authority by changing it from a supporting to a supported

command, meaning that it could now plan and execute its own missions (if

authorized by the Secretary and, if necessary, the President). This change gave

SOCOM a considerable amount of increased flexibility, since it meant the

chain of command now went directly from SOCOM to the Secretary, without

having to go through a regional unified command (Southern Command, for

example). This change could also be seen as giving the Secretary increased

control over special operations. Cutting out the regional commands, however,
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also presents an increased risk that special operations units may plan missions

without taking sufficient account of possible regional repercussions.

In March 2004, after an intensive bureaucratic struggle, Rumsfeld was

successful in his campaign to install SOCOM as the leader of the war on

terror, ahead of the conventional forces whose leaders he perceived as too

tentative. President Bush signed the new Unified Command Plan 2004, which

designated SOCOM as the ‘lead combatant commander for planning,

synchronizing, and as directed, executing global operations’ in the war on

terror (although it did leave the regional commanders in charge of

counterterrorism operations in their own theaters).5

An amendment to the defense authorization bill in October 2004

represented a further step along SOCOM’s road to independence as Congress

granted its forces the authority, for the first time, to spend money to pay

informants, recruit foreign paramilitary fighters, and purchase equipment or

other items from foreigners. Previously, only the CIA had been authorized to

disburse such funds, meaning that special operations forces had had to rely on

the CIA to provide the funds for various operations.

One other significant step in the special operations forces’ rise to

prominence came in January 2006 when JSOC’s headquarters was raised

from a two-star to a three-star command, thus giving its chief more authority

and influence in dealing with other military officers.

There is little doubt that Rumsfeld’s vision for SOCOM was a long-term

one. Indeed, in presenting the 2006 Quadrennial Defense Review to the press

in February 2006, Rumsfeld described its emphasis on developing special

operations forces as a necessary component of US preparation for what he

called the ‘long war’ ahead against extremism. The review not only calls for

significant increases in forces, but also for increased training of conventional

troops in ‘irregular’ operations, such as counterinsurgency and stabilization

operations, thus freeing up special forces operators for ‘more demanding and

specialized tasks, especially long-duration, indirect and clandestine opera-

tions in politically sensitive environments and denied areas’. In addition, the

document states that for direct action, special operations forces ‘will possess

an expanded organic ability to locate, tag and track dangerous individuals and

other high-value targets globally’.6

Also in February 2006, General Peter Pace, Chairman of the Joint Chiefs of

Staff, reportedly signed a new, classified counterterrorism strategy that orders

the Defense Department to undertake a broad campaign to find and attack or

neutralize terrorist leaders, their havens, financial networks, methods of

communication and ability to travel. According to the New York Times, the

strategy document specifies that the effort to defeat terrorism requires

‘continuous military operations to develop the situation and generate the

intelligence that allows us to attack global terrorist organizations’.7
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Another major facet of SOCOM’s burgeoning role is its wide geographic

scope. In the five years since 9/11, special forces operations have been

reported in the Philippines, Malaysia, Georgia, Colombia, Indonesia,

Pakistan, Yemen, Algeria, Morocco, Mauritania, Niger, Mali, Chad, Nigeria,

Somalia, Ethiopia, Djibouti, Yemen, and Jordan. While most of the reported

operations are of the white variety, usually involving counterinsurgency and

counterterrorism training of indigenous forces, there is little doubt that, with

the Pentagon’s stated goal of hunting down terrorists, black special operators

are or will be active in many of the same countries.

Special Operations Command’s growth in size, scope, and influence raises

the questions of whether it is conducting any covert operations and of the

degree and adequacy of congressional oversight of its activities.

LEGAL REQUIREMENTS

Congress first tried to assert control over covert action in the mid-1970s, in

reaction to revelations of US involvement in the coup against Salvador

Allende in Chile and assassination attempts against Fidel Castro. The Church

Committee in the Senate and the Pike Committee in the House each conducted

investigations that led to the establishment of permanent intelligence com-

mittees in both houses of Congress. The Iran–Contra scandal in the Reagan

administration, however, highlighted important gaps in the new congressional

oversight requirements. In response, Congress adopted more stringent

provisions in the 1991 Intelligence Authorization Act, which is still the

governing legislation on congressional oversight requirements. The Act

codified two requirements for any covert (unacknowledged) action. First,

there must be a written presidential finding, which cannot be issued retro-

actively, stating that the action is important to US national security. Second,

the administration must notify the intelligence committees of the action as

soon as possible after the finding has been issued and before the initiation of

the operation, unless ‘extraordinary circumstances’ exist, in which case the

President must fully inform the committees ‘in a timely fashion’.8

The other significant feature of the 1991 Intelligence Authorization Act is

that, in response to the Reagan administration’s use of the National Security

Council staff to conduct covert action in connection with Iran–Contra, it

expressly applied the requirements to ‘any department, agency, or entity of

the United States Government’. In other words, Congress no longer assumed

that only the CIA could or would conduct covert operations and it asserted its

right to oversee those operations, no matter what agency was conducting

them.

The law also included, however, a few designated exceptions to the

definition of covert action. Under the most significant one, ‘traditional . . .
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military activities or routine support to such activities’ are deemed not to be

covert action and thus do not require a presidential finding or congres-

sional notification. While the act itself does not define ‘traditional military

activities’, the conference committee report presenting the legislative history

states that the phrase is meant to include actions preceding and related to

hostilities which are anticipated to involve (conventional) US military forces

or where such hostilities are ongoing, whether US involvement in the action

is made public or not, as well as any military action where the US role is

apparent or to be acknowledged publicly.9

It is the interpretation of the ‘traditional military activities’ exception that

has caused considerable controversy as the Bush administration relies

increasingly on special operations forces in the war on terror. Covert

operations conducted by special operations forces during wartime clearly do

not require a presidential finding and congressional notification. The

definition leaves a gray area, however, around the interpretation of the word

‘anticipated’. It is most commonly thought of in the literal sense of ‘preparing

the battlespace’ (i.e. for conventional troops) and, in fact, the conference

committee report of the 1991 law defines ‘anticipated’ hostilities as those

for which operational planning has been approved. Defense Department

officials, however, have explained that under the Pentagon’s interpre-

tation, the language could refer to events taking place ‘years in advance’ of

any involvement of US military forces. Critics contend that the

Bush administration has been eager to shift more covert activity from the

CIA to the military precisely because they see it as giving them more of a

free rein.

The administration’s view of the ‘traditional military activities’ exception

helps explain the emphasis in the new classified counterterrorism strategy on

the ‘continuous military operations’ that are required ‘to develop the

situation’ to allow the US to attack global terrorist organizations.

But the Pentagon’s interpretation of the word ‘anticipated’ raises an

obvious and important question: in prosecuting the war on terrorism, when

special operations forces conduct an unacknowledged operation in a country

where US troops are not already present, how can they prove that it is in

anticipation of involvement of the regular armed forces later on, and thus not

a covert action that requires a presidential finding and congressional

notification (particularly if it occurs ‘years in advance’)?

An even trickier question is who will ask them to prove it? Legally, the

ultimate arbiters of what does and does not constitute covert action are the

House and Senate intelligence committees, which exert a type of veto

through their control of the intelligence authorization process. However,

there are several loopholes in this set-up. First, if it is a special operations

mission, funding authorization in the Senate shifts to the Armed Services
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Committee (in the House, it remains with the Intelligence Committee).

Second, in both houses, the armed services committees have ultimate

control over the intelligence authorization process in any case, since they

must sign off on intelligence authorization bills before they go to the full

House and Senate for votes. As one Senate Armed Services Committee

staffer described the relationship, ‘we prevail because they’re subordinate to

us’. Third, most appropriations for intelligence activities are included as a

classified section of the defense appropriations bill, meaning that the

real control over the intelligence purse lies with the defense subcommittees

of the House and Senate appropriations committees, thus creating a three-

way split between the authority to determine whether it is a covert

action and budgetary control. Finally, the fact of the matter is that con-

gressional committees only know about those operations that the adminis-

tration tells them about. In the tradition of Rumsfeld’s ‘unknown

unknowns’ they cannot ask questions about operations that they do not

know exist.

Beyond the technicalities of arguing the meaning of the word ‘anticipated’,

the Bush administration has made an even broader claim regarding its use of

the military to conduct what would be called covert action if it were conducted

by the CIA. Having defined the broad post-9/11 strategic environment as a

‘war on terror’, administration officials argue that anything the government

does to prosecute the fight against terrorism is part of a ‘war’ and thus,

legitimately is a ‘traditional military activity’. A variant of this argument

stems from Senate Joint Resolution 23, the authorization to use force granted

by the Congress in response to the 9/11 attacks. That resolution authorizes the

President

to use all necessary and appropriate force against those nations, organi-

zations, or persons he determines planned, authorized, committed, or

aided the terrorist attacks that occurred on September 11, 2001, or

harbored such organizations or persons, in order to prevent any future

acts of international terrorism against the United States by such nations,

organizations or persons.10

Thus, according to some legal experts, the resolution grants the President

virtually unlimited authority, as long as he ‘determines’ that a particular

target has some connection to Al Qaeda.

Finally, some Pentagon lawyers have interpreted the post-9/11 landscape

even more broadly. Bush does not even need the resolution’s authority, they

contend; because of the attacks, anything he does in the fight against

terrorism can be seen as a legitimate act of self-defense, and thus a

‘traditional military activity’.
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‘SPECIAL ACTIVITIES’

Another aspect of the increasing overlap of covert action and special

operations forces, and the implications of that overlap for congressional

oversight, concerns several individual programs that suggest the Pentagon is

conducting covert operations under headings other than ‘traditional military

activities’. The Department of Defense has defined a category of so-called

‘special activities’ with four characteristics. These are activities which are:

(1) conducted abroad; (2) in which the US role is not apparent or

acknowledged; (3) that do not include the collection or production of

intelligence; and (4) which are not diplomatic activities.11 It is difficult to

obtain precise information about such ‘special activities’, but they are

conducted under some presidential authority, such as executive orders, and do

entail some degree of congressional notification, although it is impossible to

know how many and which members that includes. What is clear is that they

are not conducted under the covert action requirements of the law and do not

involve notification of whole committees, whether intelligence or armed

services. The relevant question is, whatever they are called, are these

operations subject to effective oversight?

Another overlapping category that includes unacknowledged operations is

that of ‘special access programs’, or SAPs. Special access programs,

established by Executive Order 12958, are sensitive programs that impose

‘need-to-know and access controls beyond those normally provided for

access to confidential, secret, or top secret information’.12 This ‘beyond top

secret’ designation is to be established only upon an agency head’s

determination that: (1) the vulnerability of, or threat to, specific information

is exceptional; and (2) the normal criteria for determining eligibility for

access are not deemed sufficient to protect the information.13

The standard reporting requirement for Pentagon SAPs is that the

congressional defense committees be given 30 days’ notice before the

program is initiated. However, the Bush administration has effectively

nullified this requirement since January 2002. In various executive orders and

presidential signing statements accompanying defense legislation, President

Bush has included language claiming that the Supreme Court ‘has stated that

the President’s authority to classify and control access to information bearing

on national security flows from the Constitution and does not depend upon a

legislative grant of authority’. As a result, he states that while in most

situations the 30-day advance notice can be provided, ‘as a matter of comity,

situations may arise, especially in wartime, in which the President must

promptly establish special access controls on classified national security

information under his constitutional grants of the executive power and

authority as Commander in Chief of the Armed Forces’. The statements then
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make plain that the executive branch will interpret the reporting requirements

‘in a manner consistent with the constitutional authority of the President’.14

There are three categories of special access programs: (1) acknowledged

programs, which are unclassified; (2) unacknowledged programs, which are

classified but reported to Congress in the same form as acknowledged SAPs;

and (3) waived programs, where the classifying agency head waives the

standard reporting requirement. Waived SAPs are only orally briefed to the

so-called ‘Gang of Eight’; i.e. the chair and ranking (minority) members of

both the Senate and House intelligence (or armed services) committees, and

the House and Senate majority and minority leaders.15 The controversial

program involving the National Security Agency (NSA)’s program of

warrantless domestic surveillance that surfaced in late 2005 was one such

waived SAP (which was ruled unconstitutional in August 2006 by US District

Judge Anna Diggs Taylor).

Army documents that came to light in early 2006 as a result of the ongoing

Freedom of Information Act lawsuit brought by the American Civil Liberties

Union against the Defense Department regarding the abuses at Abu Ghraib

prison highlight the risks involved in special operations forces being both

involved in the war on terror and covered by SAPs. These documents confirm

that a special operations unit known as Task Force 6-26 (also known as Task

Force Omaha) has been implicated in numerous detainee abuse incidents in

Iraq. Moreover, one Army file details how an Army Criminal Investigation

Command investigator looking into claims that a detainee captured by Task

Force 6-26 in Tikrit, Iraq, was stripped, humiliated, and physically abused

until he passed out, was unable to continue the investigation because the unit

was part of an SAP. The report notes that the 6-26 members used fake names

during the interrogation and that 6-26 ‘also had a major computer

malfunction which resulted in them losing 70 percent of their files; therefore,

they can’t find the cases we need to review’. The report concludes that the

investigation does not need to be reopened, noting that ‘Hell, even if we

reopened it we wouldn’t get anymore information then [sic] we already

have’.16

There exists yet another process that provides for the protection of

classified information. Known as Alternative or Compensatory Control

Measures (ACCMs), these are a way of applying ‘need-to-know’ restrictions

on information to, in essence, compartmentalize a program. According to a

Navy directive, ACCMs are to be used in situations where need-to-know

restrictions are deemed necessary but SAP controls are not warranted.17

These measures are distinct from SAPs in that, while they provide the same

internal security standards, they do not need the formal approval of the

agency head and they do not have to be reported to Congress. Since 9/11,

hundreds of ACCMs have been established to compartmentalize information
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regarding a range of sensitive activities, from special operations in specific

countries, to intelligence collection and processing programs, to various war

planning contingencies.18

One indication of the potential for abuse of ACCMs arose in an internal

Navy audit conducted in 2005. The audit reportedly found that secrecy was

being used to restrict congressional, Defense Department, and internal access

to potentially controversial or even illegal activities.19 As a result of the

audit’s findings, the Navy’s new directive on ACCMs states that: ‘The use of

ACCM measures shall not preclude, nor unnecessarily impede, congres-

sional, Office of the Secretary of Defense, or other appropriate oversight of

programs, command functions, or operations.’20

There have been indications that some members of Congress are becoming

uncomfortable with the Pentagon’s increasing independence in the area of

unacknowledged operations. In June 2005, the House Permanent Select

Committee on Intelligence’s report on the 2006 Intelligence Authorization

Act stated the committee’s belief ‘that it does not have full visibility over

some defense intelligence programs’ that fall outside of specific budget

categories.21 Speaking to the press, Representative Peter Hoekstra (R-MI),

the chair of the House committee, expressed his concern that the Pentagon

was trying to hide activities such as information operations programs,

including electronic warfare, psychological operations and counterpropagan-

da programs from both the newly-created Director of National Intelligence

and Congress.22

Periodically, information about some previously unknown program will

reach the public eye and a few members of Congress will express their

concern about whether the Pentagon is evading oversight restrictions. They

often issue calls for hearings, which may or may not be held. Momentum

for developing more robust congressional oversight of special operations,

however, tends to be derailed by a combination of factors. Often, the

Pentagon sends representatives to Capitol Hill for either closed-door briefings

or closed hearings in which they explain how they are not violating the covert

action restrictions because they do not, by their definition, conduct covert

action (unless an individual operative is on assignment to the CIA). Rather,

they explain, they are conducting ‘traditional military activities’ or ‘special

activities’ and they have complied with the relevant notification requirements

(as interpreted by the administration).

Another factor working against congressional efforts for a larger role is the

underlying antagonism between the intelligence and defense committees, and

their respective sense of ownership of their particular issues. The concerns

raised by today’s special operations invariably involve both committees, and

will not be addressed adequately until this fundamental issue of turf-sharing

is resolved. And, in addition to the turf problem, there is the structural
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impediment that brings in the defense subcommittees of the appropriations

committees as yet another congressional player.

Members’ motivation to increase their oversight role also tends to wither in

the face of Congress’ traditional reluctance to go up against the Pentagon in a

time of war. Finally, while members on both sides of the aisle have voiced

concern about the oversight issue, since 2000 it has more frequently been

expressed by what was until recently the Democratic minority which, of

course, opened it up to partisan debate and power struggles, struggles the

minority usually lost. With their new congressional majorities, the Democrats

have promised to strengthen oversight, but their ability to overcome the

obstacles to reform remains to be seen.

ISSUES BEYOND CONGRESS

The expansion of special operations forces into the realm traditionally

occupied by the CIA’s covert operators has created several other controversies

beyond those in Congress. The first involves the question of who is better

suited to conduct such operations, whatever they are called. Pentagon officials

contend that the CIA is not responsive enough to the military’s needs, that it is

too risk-averse, and that it is simply too small to meet the global terrorist

challenge. The CIA has approximately 700–800 covert operators, compared to

the roughly 10,000–13,000 special operations forces. On the other hand, their

relative sizes are not as askew as these numbers seem to indicate. Of that total,

no more than 2,000 are JSOC black operators, i.e. directly comparable to CIA

operatives. Moreover, according to many analysts, the difference in size of the

overall organizations is a significant advantage for CIA operators. Having

much less bureaucracy to deal with, they can do things faster, cheaper and with

more flexibility than special operations forces – the main reason, the CIA’s

advocates contend, that the agency was able to have men on the ground at the

beginning of the Afghanistan war quicker than the military. Even though this

has clearly been one of the Pentagon’s priorities in enacting its SOCOM

reforms, most analysts still believe that the CIA continues to retain an

advantage in speed and flexibility.

The CIA also has the advantage of experience: it has been conducting this

type of operation for a long time and thus has case officers stationed at

embassies throughout the world who have built up an extensive network of

contacts that the military simply does not have. In addition, conducting

operations where the role of the US is unacknowledged means, by definition,

operating out of uniform. If captured, therefore, a special operations soldier is

in an inherently different position than a conventional one. Whereas the

latter is covered by international legal mechanisms such as the Geneva

Conventions, which govern the conduct of war and the treatment of prisoners,
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a special operations soldier will have no such recourse. People who join the

CIA’s operations division are aware of and accept the risk that, if captured,

they will essentially be completely on their own and that their country will

not acknowledge them. Soldiers, however, join with a different set of

expectations. They generally assume that if they fight for and defend their

country, Washington will do its best to protect them if they are captured.

While many special operations soldiers knowingly accept that risk, analysts

point out that it is a dangerously slippery slope. Once some contingent of US

military personnel is left without protection, they argue, that endangers the

protection of all military personnel serving abroad, and could damage troop

morale as well.

Many CIA and JSOC operators oppose the Pentagon’s emphasis on

moving special operations forces into the unacknowledged realm for

precisely these reasons. There was, for instance, considerable opposition

among special operations forces themselves to the 9/11 Commission’s

recommendation of moving all paramilitary responsibilities to SOCOM.

Furthermore, these critics argue, JSOC’s direct action units do not have the

training for covert action operations and if they do undertake the training

required, that will detract from their readiness for their traditional, highly

specialized missions, such as hostage rescue, close-quarters combat and

dealing with weapons of mass destruction. While there are other personnel

capable of conducting covert action (i.e. in the CIA), if special operations

forces are distracted from their traditional missions, there is no one else who

can take their place, leaving the US vulnerable in certain situations.

One final issue that arises in weighing the relative advantages of CIA

unacknowledged operations versus those conducted by special operations

forces stems from the differences in mission planning procedures between the

two organizations. Traditionally, CIA covert operations are developed by an

operational planning group, and then subjected to several levels of approval

within the agency. After receiving the CIA’s approval, the proposal is then

reviewed by the deputies’ committee at the National Security Council (NSC),

and possibly by the principals themselves, before being passed on to the

President. Military operational planning, however, is conducted quite

differently. Because its primary mission is combat, the military has full

authority to make its own operational decisions with no input from outside

agencies. A military black operation, therefore, is planned completely within

the Pentagon and approved by the Secretary. This insulated decision-making

system raises obvious diplomatic risks in a situation where special operations

forces are conducting unacknowledged operations in a wide range of

countries with which the US has a variety of relationships.

There has also been increasing concern that the military is running its own

unacknowledged operations without even notifying the ‘country team’ in the
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relevant location; i.e. the CIA station chief and the ambassador. As Chief of

Mission, the ambassador has traditionally had authority over all US

government personnel and activities in a country, meaning that no US

personnel could operate there without the ambassador’s approval, while the

CIA station chief has been in charge of coordinating any intelligence

operations in the country. In March 2006, the New York Times revealed the

existence of ‘military liaison elements’ (MLEs), small teams of special

operations forces (some just two or three people) that had been placed in

embassies in various countries in Africa, Latin America and Southeast Asia

with which the US was not at war and with which it had friendly relations, to

gather intelligence and ‘prepare for potential missions to disrupt, capture or

kill’ terrorists. According to the Times, some of these MLEs had, at least

initially, been operating without the knowledge of the country team.23 Such

completely independent special operations not only run the risk of

embarrassing the US diplomatically, but if the CIA were conducting an

operation in the same area and the operators were unknown to each other,

they could conceivably perceive each other as the enemy, a situation known

as ‘confliction’. In an attempt to resolve the confliction issue, in October 2005

the administration designated the CIA’s Directorate of Operations as the new

National Clandestine Service (NCS), and put it in charge of coordinating all

overseas human intelligence activities, no matter what agency they were

conducted by. As evidenced by the continuing MLE dispute, however, that

step proved not to have enough bureaucratic punch to resolve the problem.

The MLE issue was merely the latest, and most concrete and public,

symbol of the larger problem that had been brewing in the administration’s

counterterrorism ranks since the early days after 9/11, when President Bush

framed his response to the attacks in strongly militaristic terms and dubbed it

the ‘Global War on Terror’. As Rumsfeld pushed ever harder for more

authority and independence, both the CIA and the State Department

challenged what they saw as the Pentagon’s usurpation of their authority in

its unilateral expansion of its counterterrorism mission. Resolving these turf

battles (and the numerous others engendered by the war on terror) was the

primary goal of a contentious two-year-long review designed to specify each

agency’s responsibility and the lines of division between them. The review

finally resulted in the adoption of the classified National Security Presidential

Directive (NSPD) 46 in March 2006. The directive designated the National

Counterterrorism Center (NCTC, created by the intelligence reform

legislation and housed under the Director of National Intelligence) as the

entity responsible for ensuring that each agency sticks to the ‘lanes in the

road’. However, as frequently happens when negotiations are particularly

difficult, the most contentious issues were left to be worked out later in

annexes negotiated among the agencies involved.24
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One of the most contentious issues was precisely this issue about how

much independence the Pentagon should have in conducting operations in

countries with which the US is not at war. Eventually, the level of animosity

over the MLEs got to the point that then-Deputy Director of Intelligence

Michael Hayden had to step in and pressure the two sides to come to some

sort of agreement. The result was a memorandum of understanding in which

the Pentagon and the State Department agreed that ambassadors would be

informed of all military activity in their countries and given the opportunity

to object.25

Another controversy triggered by the Pentagon’s increasing covert profile

concerns the rising level of discomfort within the special operations forces

themselves about the direction their expansion is taking. Their fear is that all

the attention is being focused on direct action (especially ‘man-hunting’) to

the exclusion of SOCOM’s other main missions, including unconventional

warfare, civil affairs work, foreign internal defense, and information

operations. As historian Max Boot of the Council on Foreign Relations

explained in a June 2006 congressional hearing, SOCOM has become:

very focused on direct action, on rappelling out of helicopters, kicking

down doors, taking out bad guys. . . .Making real progress against

Islamist terrorism is going to require accomplishing much more difficult

and much less glamorous tasks, such as establishing security, furthering

economic and political development and spreading the right information

to win hearts and minds. . . . Above all, it will require working with the

indigenous allies who must carry the bulk of the burden.26

In other words, it will require precisely the sort of tasks carried out by the

‘white’ special operators who have been receiving short shrift in the

administration’s ‘war on terror’.

While there has been a gradual realization of the importance of

unconventional warfare, Pentagon critics fear that the way SOCOM’s

leadership is currently structured all but guarantees its continued heavy

reliance on direct action. They point to an imbalance in SOCOM’s leadership

ranks where the direct action segments of the community (i.e. Rangers, 160th

Special Operations Aviation Regiment, and the JSOC units) are over-

represented and the significantly larger numbers of special operators who

perform other ‘white’ functions are underrepresented.27

One final question critics raise revolves around the actual difficulties

involved in expanding special operations forces. The Pentagon has called for

a significant increase in special operations soldiers by 2011. However, the

whole point of special operations forces is that they are the best of the best

and are put through much more rigorous and thorough training than
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conventional soldiers. Many analysts have questioned SOCOM’s ability to

produce that many more operators, particularly when its training infra-

structure is already under stress as a result of increased training loads ever

since 9/11. The command has revamped some of its training to make it more

efficient and get more done in less time, but the fact remains that the high

level of training for special operations requires a considerable amount of time

and many question whether the Pentagon’s push for increased numbers will

result in compromising the quality of the resulting forces. Moreover, in many

ways it is easier to train a black special operator than a white one. The former

needs training only in physical skills that can be quantifiably measured. The

latter, however, also needs extensive education in language and culture,

which can be very time-consuming. Thus, the worry is that under pressure to

increase numbers, SOCOM will meet those targets by turning out

proportionally more black operators, thus furthering its emphasis on direct

action.28

COMMISSION RECOMMENDATIONS

In its final report, the National Commission on Terrorist Attacks upon the

United States (9/11 Commission) stepped squarely into the debate over who

is better suited to be leading the covert battle against terrorism. The

Commission recommended that ‘Lead responsibility for directing and

executing paramilitary operations [i.e. missions of a significant size], whether

clandestine or covert, should shift to the Defense Department. There it should

be consolidated with the capabilities for training, direction, and execution of

such operations already being developed in the Special Operations

Command.’29 In response, President Bush asked the Pentagon and CIA to

study the Commission’s conclusion and come up with a joint recommenda-

tion. Although many assumed that, because of the Pentagon’s political

muscle and Rumsfeld’s expressed goals, it was a foregone conclusion that the

Pentagon–CIA study would agree with the Commission’s recommendation,

in fact they ended up rejecting it, as did the President.

When the Commission on the Intelligence Capabilities of the United States

Regarding Weapons of Mass Destruction (Silberman–Robb Commission)

issued its recommendations in mid-2005, it reportedly included a classified

recommendation that also would have given the Pentagon greater authority to

conduct covert action.30 Once again, though, the White House rejected the

recommendation. While this would seem to run counter to the Pentagon’s

moves to expand special operations in the years since 9/11, in the context of

the definitional issues explained above it appears likely that, in fact, the

Pentagon does not want more control of covert action. It has the greatest

freedom of action in the present system whereby the CIA conducts covert

72 INTELLIGENCE AND NATIONAL SECURITY



action per se and is thus subject to more formal congressional oversight,

while the Pentagon can continue conducting its special activities, SAPs and

ACCMs, with minimal, sometimes nonexistent, oversight.

CONCLUSION

The question of the military’s involvement in unacknowledged operations is

shaped by four main factors. First is the Pentagon’s broad vision of

SOCOM’s role in the ‘long war’ against terrorism. Second is the geographic

expansion of special operations forces, in terms of the number of different

countries in which both black and white operators are present. A third facet of

the issue is the Pentagon’s definition of unacknowledged operations as either

‘traditional military activities’ subject to no congressional notification

requirements, or as ‘special activities’ with more lenient notification

requirements than the covert action conducted by the CIA. In addition, the

military has the special categories of SAPs and ACCMs which restrict

information even further. Finally, there are the indications that some past

SAPs have led to highly controversial policies, including renditions (the

practice of seizing suspects in one country and delivering them into custody

in another country), covert media influence operations in Iraq and

Afghanistan, and the direct evidence of the involvement of Task Force 6-

26 in interrogations at Abu Ghraib. The military’s role in unacknowledged

operations is an increasingly complex issue and it remains to be seen how

Congress will serve the twin goals of protecting the United States from

terrorism and ensuring that there is sufficient accountability to the public.
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